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EQUAL  EMPLOYMENT  OPPORTUNITY 
Proposed  Policy  and  Procedures 

Notice  is  hereby  given  that  the  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment  proposes  to  amend  its  regulations 
relating  to  equal  employment  oppor¬ 
tunity  by  revising  the  existing  provisions 
in  24  CFR  Part  7,  Subpart  A,  and  adding 
a  new  Subpart  B  to  carry  out  the  policy 
of  nondiscrimination  based  on  age  in 
Pub.  L.  93-259.  These  proposed  amend¬ 
ments  are  being  published  to  make  the 
Department’s  regulations  consistent  with 
the  present  regulations  of  the  Civil  Serv¬ 
ice  Commission  which  have  been  revised 
to  implement  the  Equal  Emplosnnent  Op¬ 
portunity  Act  of  1972,  86  Stat.  103,  and  to 
strengthen  the  system  of  discrimination 
complaint  processing.  They  are  designed 
to  assure  employees  and  applicants  of 
their  right  to  fair  and  fast  adjudication 
of  discrimination  complaints  and  to  as¬ 
sure  that  the  Department  moves  affirma¬ 
tively  in  accordance  with  the  law  in  ef¬ 
fecting  equal  employment  opportunity 
for  all  persons. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  making  of  the  proposed 
rule  by  submitting  written  data,  views  or 
statements.  Comments  should  be  filed 
with  the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  10245,  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment,  451  Seventh  Street  SW.,  Washing¬ 
ton,  D.C.  20410.  All  relevant  material  re¬ 
ceived  on  or  before  December  26,  1975, 
will  be  considered  before  adoption  of 
final  rules.  Copies  of  comments  will  be 
available  for  examination  during  busi¬ 
ness  horn's  at  the  above  address. 

1.  Subpart  A  is  amended  to  read  as 
follows: 

Subpart  A — Equal  Employment  Opportunity 
Without  Regard  to  Race,  Color,  Religion,  Sex, 
or  National  Origin 

General  Provisions 

Sec. 

7.1  Policy. 
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7.4  AIHrinative  action  programs. 
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7.13  ResponsibUitles  of  the  Assistant  Sec¬ 

retary  for  Administration. 
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gional  Administrators  for  Equal  Op¬ 
portunity. 
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7.50  Relationship  to  other  appeals. 
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7.60  Reports  to  the  Commission  on  com¬ 
plaints. 

Third-Partt  Allegations 

7.70  Third-Party  allegations  of  discrimi¬ 
nation. 

Freedom  From  Reprisal  or  Interference 

7.80  Freedom  from  reprisal. 

7.81  Review  of  allegations  of  reprisal. 

Remedial  Actions 
7.90  Remedial  Actions. 
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7.102  Effect  on  administrative  processing. 

Aitthoritt:  Sec.  7(d),  79  Stat.  670;  42 
U.S.C.  3535  (d);  E.O.  11478,  34  PR  12985. 

Subpart  A — Equal  Employment  Opportu¬ 
nity  Without  Regard  to  Race,  Color,  Re¬ 
ligion,  Sex,  or  National  Origin 

General  Provisions 

§  7.1  Policy. 

In  conformity  with  the  policy  ex¬ 
pressed  In  Executive  Order  11478  and 
with  Implementing  regulations  of  the 
Civil  Service  Commission,  codified  imder 
5  CFR  Part  713,  it  is  the  policy  and  in¬ 
tent  of  the  Department  of  Housing  and 
Urban  Development  to  provide  equality 
of  opportunity  in  employment  in  the  De¬ 
partment  for  all  persons;  to  prohibit  dis¬ 
crimination  because  of  race,  color,  re¬ 
ligion,  sex,  or  national  origin  In  all  as¬ 
pects  of  its  personnel  policies,  programs, 
practices,  and  operations  and  In  all  its 
working  conditions  and  relationships 
with  employees  and  applicants  for  em¬ 
ployment;  and  to  promote  the  full  reali¬ 
zation  of  equal  opportunity  in  employ¬ 
ment  through  continuing  programs  of 
affirmative  action  at  every  management 
level  within  the  Department. 

§  7.2  Definitions. 

(a)  For  the  purpose  of  this  subpart, 
organizational  unit  means  the  jurisdic¬ 
tional  area  of  the  Office  of  the  Secretary; 
the  General  Counsel;  each  Assistant  Sec¬ 
retary;  the  Federal  Insurance  Admin¬ 
istrator;  Inspector  General;  Federal 
Disaster  Assistance  Administrator;  Gen¬ 
eral  Manager,  New  Community  Develop¬ 
ment  Corporation;  President,  Govern¬ 


ment  National  Mortgage  Association; 
Interstate  Land  Sales  Administrator; 
and  each  Regional  Administrator.  For 
the  purpose  of  this  subpart  the  jurisdic¬ 
tional  area  of  each  Regional  Adminis- 
trator  Includes  all  HUD  Area  Offices  and 
HUD-FHA  Insuring  Offices  within  the 
region. 

(b)  The  term  “EEO”  as  used  herein, 
means  Equal  Employment  Opportunity. 

§  7.3  Designations. 

(a)  Director  of  Equal  Employment 
Opportunity.  The  Assistant  Secretary  for 
Equal  Opportunity  is  designated  the  Di¬ 
rector  of  EEO. 

(b)  Deputy  Director  of  Equal  Employ¬ 
ment  Opportunity.  The  Deputy  Assistant 
Secretwy  for  Equal  Opportunity  is  des¬ 
ignated  the  Deputy  Director  of  EEO. 

(c)  Equal  Employment  Opportunity 
Officers.  The  General  Counsel;  each  As¬ 
sistant  Secretary;  the  Federal  Insurance 
Administrator;  Inspector  General;  Fed¬ 
eral  Disaster  Assistance  Administrator; 
General  Manager,  New  Commimity  De¬ 
velopment  Corporation;  President,  Gov¬ 
ernment  National  Mortgage  Association; 
Interstate  Land  Sales  Administrator; 
and  each  Regional  Administrator  shall 
be  the  EEO  Officer  for  his/her  organiza¬ 
tional  unit.  The  Executive  Assistant  to 
the  Secretary  shall  be  the  EEO  Officer 
for  the  Office  of  the  Secretary. 

(d)  Equal  Employment  Opportunity 
Counselors.  Each  EEO  Officer,  with  the 
concurrence  of  the  Director  of  EEO,  shall 
designate  a  sufficient  number  of  EEO 
Counselors  for  his/her  organizational 
unit. 

§  7.4  Affirmative  Action  Programs. 

The  General  Counsel;  each  Assistant 
Secretary;  the  Federal  Insurance  Ad¬ 
ministrator;  Interstate  Land  Sales  Ad¬ 
ministrator;  Inspector  General;  Federal 
Disaster  Assistance  Administrator;  Gen¬ 
eral  Manager,  New  Commimity  Develop¬ 
ment  Corporation;  President,  Govern¬ 
ment  National  Mortgage  Association;  the 
Executive  Assistant  to  the  Secretary;  and 
each  Regional  Administrator,  Area  Office 
Director,  and  HUD-FHA  Insuring  Office 
Director  shall  establish,  maintain,  and 
carry  out  a  plan  of  affirmative  action  to 
promote  equal  opportunity  in  eveiY  as¬ 
pect  of  the  Department’s  personnel  pol¬ 
icy  and  practice  in  employment,  develop¬ 
ment,  advancement,  and  treatment  of 
employees.  Each  plan  is  subject  to  ap¬ 
proval  by  the  Director  of  EEO  and  shall 
be  developed  within  the  framework  of 
department-wide  guidelines  published  by 
the  Director  of  EEO.  Under  the  terms  of 
this  program,  the  Department  shall: 

(a)  Provide  sufficient  resources  to  ad¬ 
minister  its  equal  employment  op¬ 
portunity  program  in  a  positive  and  ef¬ 
fective  manner  and  assure  that  the 
principal  and  operating  officials  respon¬ 
sible  for  carrying  out  the  equal  employ¬ 
ment  opportunity  program  meet  estab¬ 
lished  qualification  requirements;  and 

(b)  Conduct  a  continuing  campaign  to 
eradicate  every  form  of  prejudice  or  dis¬ 
crimination  based  upon  race,  color,  re¬ 
ligion,  sex  or  national  origin,  from  the 
Department’s  personnel  policies  and 
working  conditions. 
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Responsibilities 

§  7.10  Responsibilities  of  the  Director 
and  Deputy  Director  of  EEO. 

The  Director  and  Deputy  Director  of 
EEO  are  assigned  the  functions  of: 

(a)  Advising  the  Secretary  with  re¬ 
spect  to  the  preparation  of  national  and 
regional  equal  employment  opportunity 
plans,  procedures,  regulations,  reports, 
and  other  matters  pertaining  to  the 
policy  in  §  7.1  and  the  Department  pro¬ 
gram  required  to  be  established  under 
§  7.4; 

(b)  In  coordination  with  other  ofiB- 
cials,  developing  and  maintaining  plans, 
procedures,  and  regulations  necessary  to 
carry  out  the  Department’s  EEO  pro¬ 
gram,  including  a  department-wide  pro¬ 
gram  of  afiBrmative  action  developed  in 
coordination  with  other  oflBcials;  approv¬ 
ing  programs  of  afiBrmative  action  estab¬ 
lished  throughout  the  Department; 

(c)  Evaluating  from  time-to-time  the 
sufficiency  of  the  Department’s  EEO  pro¬ 
gram  and  reporting  thereon  to  the  Sec¬ 
retary  with  recommendations  as  to  any 
improvement  or  correction  needed,  in¬ 
cluding  remedial  or  disciplinary  action 
with  respect  to  managerial  or  super¬ 
visory  employees  who  have  failed  in  their 
responsibility; 

(d)  Appraising  the  Department’s  per¬ 
sonnel  operations  at  regiilar  intervals  to 
insure  their  conformity  with  the  policy 
of  the  Government  and  the  Dei>art- 
ment’s  equal  employment  opportunity 
program; 

(e)  Making  changes  in  programs  and 
procedures  designed  to  eliminate  dis¬ 
criminatory  practices  and  improve  the 
Department’s  EEO  program; 

(f)  Providing  for  counseling  by  an 
EEO  Counselor  of  an  aggnrieved  employee 
or  applicant  for  employment  who  be¬ 
lieves  that  he/she  has  been  discriminated 
against  because  of  race,  color,  religion, 
sex,  or  national  origin,  and  for  attempt¬ 
ing  to  resolve  on  an  informal  basis  the 
matter  raised  by  the  employee  or  appli¬ 
cant  before  a  complaint  of  discrimina¬ 
tion  may  be  filed  imder  §  7.31 ; 

(g)  Providing  for  the  receipt  and  in¬ 
vestigation  and  for  the  prompt,  fair,  and 
impartial  consideration  and  disposition 
of  individual  complaints  involving  issues 
of  discrimination  within  the  Department 
subject  to  §§  713.211  through  713.222  of 
the  Regulations  of  the  Civil  Service  Com¬ 
mission,  codified  imder  5  CFR  Part  713 
and  §S  7.25  through  7.40  of  this  Part; 

(h)  Providing  for  the  receipt,  inves¬ 
tigation,  and  disposition  of  general  al¬ 
legations  by  organizations  or  other  third 
parties  of  discrimination  in  personnel 
matters  within  the  Department  subject 
to  i  7.70; 

(i)  Making  the  final  decision  on  dis¬ 
crimination  complaints  and  ordering 
such  corrective  measures  as  he/she  may 
consider  necessary,  including  the  recmn- 
mendation  for  such  disciplinary  acticm  as 
is  warranted  by  the  circumstances  when 
an  employee  has  been  found  to  have  en¬ 
gaged  in  a  discriminatory  practice; 

(j)  Concurring  in  the  designation  of 
EEO  Counselors  by  each  EEO  Officer. 

(k)  Insuring  that  equal  opportunity 
for  women  is  an  int^ral  part  of  the  De¬ 


partment’s  overall  program  by  assigning 
to  the  Federal  Women’s  Program  Coordi¬ 
nators  the  function  of  advising  the  Di¬ 
rector  of  EEO  on  matters  affecting  the 
emploirment  and  advancement  of 
women. 

(l)  Making  readily  available  to  em¬ 
ployees  a  copy  of  the  regulations  issued 
to  carry  out  the  program  of  equal  em¬ 
ployment  opportimity; 

(m)  Submitting  annually  for  review 
and  approval  of  the  Civil  Service  Com¬ 
mission  written  EEO  plans  of  action  es¬ 
tablished  throughout  the  Department; 
and 

(n)  Providing  recognition  to  employ¬ 
ees,  supervisors,  managers  and  units 
demonstrating  superior  accomplishment 
in  equal  employment  opportunity. 

§  7.11  Responsibilities  of  the  EEO  Offi* 
cers. 

Each  EEO  Officer  shall; 

(a)  Advise  the  Director  or  Deputy  Di¬ 
rector  of  EEO  on  all  matters  affecting 
the  implementation  of  the  Department’s 
EEO  policy  and  program  in  his/her  or¬ 
ganizational  unit; 

(b)  Develop  and  maintain  a  program 
of  affirmative  action  for  his/her  organi¬ 
zational  unit  and  insure  that  it  is  car¬ 
ried  out  in  an  exemplary  manner; 

(c)  Serve  as  processing  officer  for  dis¬ 
crimination  complaints  and  keep  the  Di¬ 
rector  or  Deputy  Director  of  EEO  in¬ 
formed  of  significant  developments; 

(d)  Refer  complaints  of  discrimina¬ 
tion,  filed  under  this  Part,  at  the  re¬ 
gional  level,  to  the  Assistsint  Regional 
Administrator  for  Equal  Opportunity  for 
processing  imder  this  Part; 

(e)  Publicize  to  all  employees  of  the 
organizational  unit  for  which  he/ she  is 
responsible  the  name  and  address  of  the 
Director  and  Deputy  Director  of  EEO, 
the  EEO  Officer,  the  EEO  Counselors, 
and  Federal  Women’s  Program  Coordi¬ 
nators; 

(f)  Inform  all  supervisors  in  the  or¬ 
ganizational  unit  of  the  responsibilities 
and  objectives  of  the  EEO  Counselor  and 
of  the  importance  of  cooperating  with 
him/her  in  the  effort  to  informally  find 
solutions  to  problems  brought  to  his/her 
attention  by  employees  and  applicants; 
and 

(g)  Review  the  activities  of  the  EEO 
Counselors  in  the  organizational  unit  as 
well  as  furnish  guidance  and  otherwise 
assist  them  in  their  work. 

§  7.12  ResponsibiUties  of  EEO  Coun¬ 
selors. 

’The  EEO  Counselors  are  responsible 
for  counseling,  in  accordance  with  S  7.26, 
any  employee  or  applicant  for  employ¬ 
ment  who  believes  that  he/ she  has  been 
discriminated  against  because  of  race, 
color,  religion,  sex,  or  national  origin. 

§  7.13  Responsibilities  of  the  Assistant 
Secretary  for  Administration. 

The  Assistant  Secretary  for  Adminis¬ 
tration  shall: 

(a)  Provide  leadership  in  developing 
and  maintaining  personnd  management 
pctilcles,  programs,  and  procedure  which 
will  promote  continuing  affirmative  ac¬ 
tion  to  Insure  equal  opportunity  in  the 


recruitment,  selection,  placement,  train¬ 
ing,  promotion  of  employees; 

(b)  Provide  positive  assistance  and 
guidance  to  organizational  units  and 
personnel  offices  to  insure  effective  im¬ 
plementation  of  the  personnel  manage¬ 
ment  policies,  programs,  and  procedures 
on  equal  employment  opportunity;  and 

(c)  Participate  at  the  national  and 
community  level  with  other  Government 
departments  and  agencies,  other  ei”" 
ployers,  and  other  public  and  private 
groups,  in  a  cooperative  action  to  im¬ 
prove  employment  opportunities  and 
community  conditions  that  affect  em¬ 
ployability. 

§  7.14  Responsibilities  of  Personnel  Of¬ 
ficials. 

In  conformity  with  guidelines  Issued 
by  the  Director  of  Personnel  of  the  De¬ 
partment,  personnel  officials  designated 
by  the  Director  shall: 

(a)  Appraise  job  structure  and  em¬ 
ployment  practices  to  insure  genuine 
equality  of  opportunity  for  all  employees 
to  participate  fully  on  the  basis  of  merit 
in  all  occupations  and  levels  of  respon¬ 
sibility; 

(b)  Communicate  the  Department’s 
equal  employment  opportunity  policy 
and  program  and  its  employment  needs 
to  all  sources  of  job  candidates  without 
regard  to  race,  color,  religion,  sex,  or  na¬ 
tional  origin,  and  solicit  their  recruit¬ 
ment  assistance  on  a  continuing  basis; 

(c)  As  appropriate,  provide  personnel 
information  to  complainants,  complain¬ 
ants’  representatives,  counselors,  and 
others  who  are  involved  in  a  discrimina¬ 
tion  complaint; 

(d)  Evaluate  hiring  methods  and 
practices  to  insure  fair  and  impartial 
consideration  for  all  job  applicants; 

(e)  Insure  that  new  employee  orienta¬ 
tion  programs  contain  appropriate  ref¬ 
erences?  to  the  Department’s  EEO  policies 
and  programs. 

(f )  Participate  in  the  preparation  and 
distribution  of  such  educational  mate¬ 
rials  as  may  be  necessary  to  Inform  ade¬ 
quately  all  employees  of  their  rights  and 
responsibilities  as  described  in  this  chap¬ 
ter,  including  the  Department’s  direc¬ 
tives  issued  to  carry  out  the  Equal  Em¬ 
ployment  Opportunity  Program; 

(g)  Develop  an  on-going  training  pro¬ 
gram  for  various  levels  of  administration 
and  supervision,  to  insure  understanding 
of  the  Departmental  EEO  procedures  and 
practices;  and 

(h)  Provide  the  maximum  feasible  op¬ 
portunity  to  employees  to  enhance  their 
skills  through  on-the-job  training,  work- 
study  programs,  and  other  training 
measures  so  that  they  may  perform  at 
their  highest  potential  and  advance  in 
accordance  with  their  abilities; 

§  7.15  Responsibilities  of  the  Assistant 
Regional  Administrators  for  Equal 
Opportunity. 

Each  Assistant  Regional  Administrator 
for  Equal  Opportunity  is  responsible  for 
advising  and  assisting  the  Retdonal  Ad¬ 
ministrator  in  carrying  out  all  aspects  of 
the  EEO  program,  including: 

(a)  Appraising  the  equal  employment 
opportunity  program  in  the  jurlsdlc- 
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tional  area  of  the  Regional  Administra¬ 
tor; 

(b)  Conducting  reviews  and  making 
special  studies;  and 

(c)  Processing  complaints  of  discrimi¬ 
nation  in  employment  in  accordance  with 
the  functional  requirements  pursuant  to 
the  provisions  of  §§  7.25  through  7.38  of 
this  subpart. 

§  7.16  Resiponsibilities  of  Supervisors. 

Supervisors  shall;  (a)  Keep  Informed 
on  current  EEO  policies,  plans,  and  pro¬ 
cedures; 

(b)  Provide  positive  leadership  and 
support  for  the  EEO  program; 

(c)  Maintain  relationships  with  all 
those  supervised  in  a  manner  that  fosters 
effective  teamwork  and  high  morale,  and 
provide  communication  with  employees 
on  any  matter  related  to  equal  employ¬ 
ment  opportunity. 

(d)  Take  all  personnel  actions  on  merit 
principles  and  in  a  mamier  which  will 
demonstrate  affirmative  equal  employ¬ 
ment  opportunity  for  the  supervisor’s  or¬ 
ganization; 

(e)  Utilize  to  the  fullest  extent  the 
present  skills  of  employees  by  all  means, 
including  redesigning  of  jobs  where  fea¬ 
sible  so  that  tasks  not  requiring  the  full 
utilization  of  skills  of  incumbents  are 
concentrated  in  jobs  with  lower  skill 
requirements; 

(f)  Insure  that  the  staff  member  se¬ 
lected  by  the  EEO  Officer  to  be  the  EEO 
Counselor  is  given  sufficient  official  time 
to  carry  out  his/her  duties; 

(g)  Promptly  take  or  recommend  ap¬ 
propriate  action  to  overcome  any  im¬ 
pediment  to  the  achievement  of  the  ob¬ 
jectives  of  the  EEO  program;  and 

(h)  Make  reasonable  accommodations 
to  the  religious  needs  of  applicant  and 
employees,  including  the  ne^s  of  those 
who  observe  the  Sabbath  on  other  than 
Sunday,  when  those  accommodations  can 
be  made  (by  substitution  of  another 
qualified  employee,  by  a  grant  of  annual 
leave,  compensatory  time,  a  change  of 
a  tour  of  duty  or  other  means)  without 
undue  hardship  on  the  business  of  the 
Department.  If  the  Department  cannot 
accommodate  an  employee  or  applicant, 
it  has  a  duty  in  a  complaint  arising  under 
this  subpart  to  demonstrate  its  inability 
to  do  so. 

§  7.17  Respoiisibilitiei)  of  einployeesi. 

All  employees  of  the  Department  are 
responsible  for:  (a)  Being  informed  as  to 
the  Department’s  EEO  Program; 

(b)  Adopting  an  attitude  of  full  accept¬ 
ance  of  minority  group  associates; 

(c)  Providing  equality  of  treatment 
of,  and  service  to,  all  citizens  with  whom 
they  come  in  confcEwt  in  caiTying  out  their 
job  resijonsibilities;  and 

(d)  Providing  assistance  to  supervisors 
and  managers  in  carrying  out  their  re¬ 
sponsibilities  in  the  EEO  Program. 

§  7.18  Responsibilities  of  Federal  Wom¬ 
en's  Program  Coordinators. 

The  Federal  Women’s  Program  Co¬ 
ordinators  are  responsible  for  advising 
the  Director  of  EEO  on  matters  affecting 
the  employment  and  advancement  of 
women. 


Precomplaint  Processing 
§  7.25  Who  may  request  counseling. 

An  aggrieved  person  who  believes  that 
he/she  has  been  discriminated  against 
by  the  Department  because  of  race,  color, 
religion,  sex,  or  national  origin,  and  who 
wishes  to  resolve  the  matter,  ^all  con¬ 
sult  with  an  appropriate  EIEO  Counselor. 

§  7.26  The  EEO  Counselor. 

The  EEO  Counselor  shall; 

(a)  Make  whatever  inquiry  into  the 
matter  he/she  believes  necessary; 

(b)  Seek  a  solution  of  the  matter  on 
an  informal  basis; 

(c)  Counsel  the  aggrieved  person  con¬ 
cerning  the  issues  in  the  matter; 

(d)  Insofar  as  practicable,  conduct 
his/her  final  interview  with  the  ag¬ 
grieved  person  not  later  than  21  calendar 
days  after  the  date  on  which  the  matter 
was  called  to  his/her  attention  by  the 
aggrieved  person; 

(e)  If  the  final  interview  is  not  con¬ 
cluded  within  21  days  and  the  matter  has 
not  previously  been  resolved  to  the  satis¬ 
faction  of  the  aggrieved  person,  inform 
the  aggrieved  person  in  writing  at  that 
time  of  his/her  right  to  file  a  complaint 
of  discrimination.  The  notice  shall  in¬ 
form  the  complainant  of  his/her  right  to 
file  a  complaint  at  any  time  after  receipt 
of  the  notice  up  to  15  calendar  days  after 
the  final  interview  (which  shall  be  so 
identified  in  writing  by  the  EEO  Coun¬ 
selor)  and  the  appropriate  officials  with 
whom  to  file  a  complaint; 

(f)  Keep  a  record  of  his/her  counsel¬ 
ing  activities  so  as  to  be  able  to  period¬ 
ically  brief  the  appropriate  EEO  Officer 
on  those  activities; 

(g)  When  advised  that  a  complaint  of 
discrimination  has  been  received  from 
an  aggrieved  person,  submit  a  written 
report  to  the  EEO  Officer,  with  a  copy  to 
the  aggrieved  person,  concerning  the  is¬ 
sues  in  the  matter; 

(h)  Not  reveal  the  identity  of  an  ag¬ 
grieved  person  who  has  come  to  him/her 
for  consultation,  except  when  authorized 
to  do  so  by  the  aggrieved  person  until 
the  Department  has  accepted  a  com¬ 
plaint  of  discrimination  from  him/her; 

(i)  Upon  acceptance  by  the  Depart¬ 
ment  of  a  complaint  of  discrimination 
from  an  aggrieved  person,  be  relieved  of 
further  counseling  responsibility  with  re¬ 
spect  to  the  matter;  and 

(j)  Be  free  from  restraint,  interfer¬ 
ence,  coercion,  discrimination,  or  reprisal 
in  connection  with  the  performance  of 
his/her  duties. 

Complaints  Processing 
§  7.30  PrcAcnlation  of  coniplaiiil. 

(a)  At  any  stage  in  the  presentation 
of  a  complaint.  Including  the  counseling 
stage,  the  complainant  shall  be  free  from 
restraint,  interference,  coercion,  dis¬ 
crimination  or  reprisal  and  shall  have 
the  right  to  be  accompanied,  represented, 
and  advised  by  a  representative  of  his/ 
her  own  choosing.  If  the  complainant  is 
an  employee  of  the  Department,  he/she 
shall  have  a  reasonable  amount  of  offi¬ 
cial  time  to  present  his/her  complaint 
if  he/she  is  otherwise  in  an  active 


duty  status.  If  the  complainant  is 
an  employee  of  the  Department  and  he/ 
she  designates  another  employee  of  the 
Department  as  his/her  representative  the 
representative  shall  be  free  from  re¬ 
straint,  interference,  coercion,  discrim¬ 
ination,  or  reprisal,  and  shall  have  a  rea¬ 
sonable  amount  of  official  time,  if  he/ she 
is  otherwise  in  an  active  duty  status,  to 
present  the  complaint. 

(b)  Sections  7.25  through  7.45  do  not 
apply  to  the  consideration  of  a  general 
allegation  of  discrimination  by  an  orga¬ 
nization  or  other  third  party  which  is  un¬ 
related  to  an  individual  complaint  of  dis¬ 
crimination  subject  to  §§  7.25  thrtfUgh 
7.45.  (Section  7.70  applies  to  general  al¬ 
legations  by  organizations  or  other  third 
parties.) 

§  7.31  Who  may  file  a  complaint,  wilh 

>v'hom  filed,  and  time  limits.  • 

fa)  Any  aggrieved  person  (hereafter 
referred  to  as  the  complainant)  who  has 
observed  the  provisions  of  §  7.25  may  file 
a  signed  complaint  if  the  matter  of  dis¬ 
crimination  was  not  resolved  to  his/her 
satisfaction.  A  complaint  may  also  be 
filed  by  an  organization  acting  for  the 
complainant  with  his/her  consent.  The 
Department  may  accept  a  complaint  only 
if  toe  complainant; 

(1)  Brought  to  the  attention  of  the 
EEX)  Counselor  toe  matter  causing  him/ 
her  to  believe  he/she  has  been  discrim¬ 
inated  against  within  30  calendar  days 
of  the  date  of  toe  matter;  or,  if  a  per¬ 
sonnel  action,  within  30  calendar  days  of 
its  effective  date,  and 

(2)  Submitted  his/her  complaint  in 
writing  to  the  appropriate  EEO  Official 
within  15  calendar  days  of  toe  date  of 
his/her  final  interview  with  the  EEO 
Counselor. 

(b)  The  appropriate  officials  to  receive 
complaints  are  the  Secretary  of  HUD, 
the  Director  of  Equal  Employment  Op¬ 
portunity,  Area  Office  Director,  Insuring 
Office  Director,  an  Equal  Employment 
Opportunity  Officer,  a  Federal  Women’s 
Program  Coordinator,  a  Spanish  Speak¬ 
ing  Coordinator,  and  an  Indian  Program 
Coordinator.  Upon  receipt  of  toe  com¬ 
plaint,  the  Department  Official  shall 
transmit  it  to  the  appropriate  EEO  Offi¬ 
cer,  who  shall  acknowledge  its  receipt 
in  accordance  with  paragraph  (c)  of  this 
section. 

(c)  A  complaint  shall  be  deemed  filed 
on  the  date  it  is  received,  if  dehvered  to 
an  appropriate  official,  or  on  toe  date 
postmarked  If  addressed  to  an  appro¬ 
priate  official  designated  to  receive  com¬ 
plaints.  All  complaints  shall  be  for¬ 
warded  to  the  appropriate  EEO  Officer 
who  shall  acknowledge  to  toe  complain¬ 
ant  or  his/her  representative  in  writing 
receipt  of  toe  complaint,  and  advise  toe 
complainant  in  writing  of  all  of  his/her 
administrative  rights  and  of  his/her 
right  to  file  a  civil  action  as  set  forth  in 
S  7.101,  including  the  time  limits  imposed 
on  the  exercise  of  these  rights. 

(d)  The  EEO  Officer  shall  extend  the 
time  limits  in  this  section: 

(1)  When  toe  complainant  shows  that 
he/ she  was  not  notified  of  the  time  limits 
and  was  not  otherwise  aware  of  them,  or 
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that  he/^e  was  prevented  by  drcum- 
stances  beyond  his/her  control  from  sub¬ 
mitting  the  matter  within  the  time 
limits;  or 

(2)  For  other  reascms  considered  suf¬ 
ficient  by  the  EEO  Officer. 

(e)  A  complaint  concerned  with  a 
ccxitinulng  discriminatory  practice  hav¬ 
ing  a  material  bearing  on  employment 
may  be  filed  at  any  time. 

(f)  The  Department  win  also  accept 
from  organizations  or  other  third  par¬ 
ties  general  allegations  of  discrimination 
In  personnel  matters  which  are  unre¬ 
lated  to  an  indivldiial  complaint  of  dis¬ 
crimination  subject  to  §  7.70. 

(g)  The  right  to  withdraw  a  complaint 
at  any  stage  is  assured. 

S  7.32  Contents. 

(a)  In  order  to  expedite  the  process¬ 
ing  of  complaints  of  discrimlnatlcHi,  the 
oomphdnant  should  be  urged  to  include 
In  his/her  complaint  the  following  in¬ 
formation: 

(1)  Whether  the  alleged  discrimina¬ 
tion  is  based  upon  race,  color,  religion, 
sex,  or  national  origin. 

(2)  The  specific  action  or  personnd 
matter  about  which  the  complaint  Is 
made. 

(3)  Facts  and  other  pertinent  infor¬ 
mation  to  support  the  allegation  of  dis¬ 
crimination. 

(4)  The  r^ef  desired. 

(b)  In  no  event  idiall  the  lack  of  com¬ 
plete  information  at  the  time  of  filing 
constitute  groimds  for  refusal  Inr  Uie  De¬ 
partment  to  accept  a  ccanplalnt. 

(c)  The  written  complaint  need  not 
conform  to  any  particular  style  or  for¬ 
mat. 

§  7.33  Acceptability. 

(a)  The  EEO  Officer  shall  determine 
whether  the  complaint  comes  within  the 
purview  of  this  subpart  and  shall  advise 
the  complainant  in  writing  of  the  ac¬ 
ceptance,  rejection,  or  cancellation  of 
his/her  complaint.  The  EEO  Officer  shall 
advise  the  Director  or  Deputy  Director 
of  EEO  of  the  acceptance  of  a  complaint. 
The  EEO  Officer  may,  with  the  concur¬ 
rence  of  the  Director  or  Deputy  Directs 
of  EEO,  reject  a  complaint  because  it 
was  not  filed  within  the  required  time 
limits  or  because  it  Is  not  within  the 
pvuyiew  of  this  subpart,  and  shall  reject 
those  allegations  in  a  complaint  which 
are  not  within  the  purview  of  Section  7.1 
or  which  set  forth  Identical  matters  as 
contained  in  a  previous  complaint  filed 
by  the  same  complainant  which  is  pend¬ 
ing  in  the  Department  or  has  been  de¬ 
cided  by  the  Department.  A  complaint 
may  be  cancelled  because  of  a  failure  of 
the  complainant  to  prosecute  the  com¬ 
plaint.  The  decision  to  reject  or  cancel 
shall  be  transmitted  by  letter  to  the 
complainant  and  his/her  representative 
and  shall  state  the  reasons  for  such 
action. 

(b)  If  the  EEO  Officer  determines,  and 
the  Director  or  Deputy  Director  of  EEO 
concurs,  that  the  complaint  is  to  be  re¬ 
jected  or  cancelled,  the  written  decision 
of  the  EEO  Officer  to  the  complainant 
shall  inform  him/her  of  his/her  right  to 


appeal  to  the  Civil  S^vlce  Commisslan 
and  of  the  time  limit  within  which  the 
appeal  may  be  submitted  and  his/her 
rle^t  to  file  a  dvU  action  as  described  in 
Section  7.101,  If  he/she  believes  the  re¬ 
jection  or  cancellation  improper. 

§  7.34  Investigation. 

(a)  nie  EEO  Officer  will  isrocess  com¬ 
plaints  involving  the  organl^tional  unit 
for  which  he/she  is  responsible.  How¬ 
ever,  the  Director  or  Deputy  Director  of 
EEO,  as  he/ she  deems  necessary,  may  as¬ 
sume  jiuisdlctlon  of  any  case.  This  may 
include  the  designation  as  processing  of¬ 
ficer  of  an  official  other  than  the  EEO 
Officer  for  the  organizational  unit  con¬ 
cerned.  In  the  latter  case,  the  Director 
or  Deputy  Director  of  EEO  shall  so  no¬ 
tify  all  interested  parties. 

(b)  When  he/she  has  been  advised  of 
the  acceptance  of  a  complaint,  the  Di¬ 
rector  or  Deputy  Director  of  EEO  shall 
provide  for  the  prompt  investigation  of 
the  complaint.  The  request  for  an  inves¬ 
tigation  shall  be  made  in  writing  to  the 
Inspector  General 

(1)  The  person  assigned  to  investigate 
the  complaint  shall  occupy  a  position  in 
the  Department  which  is  not,  directly  or 
indirectly,  under  the  jurisdiction  of  the 
head  of  that  part  of  the  Department  in 
which  the  complaint  arose  and  shall  be 
authorized  to  administer  oaths  and  re¬ 
quire  that  statements  of  witnesses  shall 
be  under  oath  or  affirmation,  without  a 
pledge  of  confidence. 

(2)  The  investigation  shall  include  a 
thorough  review  of  the  circumstances 
under  which  the  alleged  discriml^tion 
occurred,  the  treatment  of  members  of 
the  complainant’s  group  identified  by 
his/her  complaint  as  compared  with  the 
treatment  of  other  employees  in  the  or¬ 
ganizational  unit  in  which  the  alleged 
discrimination  occurred,  and  any  policies 
and  practices  related  to  the  work  situa¬ 
tion  which  may  constitute,  or  appear  to 
constitute,  discrimination  even  though 
they  have  not  been  expressly  cited  by  the 
complainant.  If  necessary,  the  investiga¬ 
tor  may  obtain  information  regarding 
the  membership  of  a  person  in  the  com¬ 
plainant’s  group  by  asking  each  person 
concerned  to  provide  the  information 
voluntarily.  He/she  shall  not  require  or 
coerce  an  employee  to  provide  this  in¬ 
formation.  Information  needed  for  an 
appraisal  of  the  utilization  of  members 
of  the  complainant’s  group  as  compared 
to  the  utUl^tlon  of  persons  outside  the 
complainant’s  group  shall  be  recorded  in 
statistical  form  in  the  investigative  filet, 
but  specific  information  as  to  a  person’s 
membership  or  nonmembership  in  the 
complainant’s  group  needed  to  facilitate 
an  adjustment  of  the  complaint  or  to 
make  an  informed  decision  on  the  com¬ 
plaint  shall,  if  available,  be  recorded  by 
name  in  the  investigative  file. 

(3)  Insofar  as  is  practicable,  the  in¬ 
vestigative  process  shall  be  completed 
within  30  calendar  da3rs. 

(4)  The  investigative  file  shall  contain 
the  various  documents  and  information 
acquired  during  the  investigation  includ¬ 
ing  affidavits;  (i)  of  the  complainant: 
(11)  of  the  official  charged  with  discrimi¬ 


nation;  and  (ill)  of  other  persons  inter¬ 
viewed  and  copies  of,  or  extracts  from, 
records,  policy  statements,  or  regulations 
of  Uie  Department  organized  to  show 
their  relevance  to  the  complaint  or  the 
general  environment  out  of  which  the 
complaint  arose. 

(5)  When  the  investigation  is  to  be 
conducted  by  the  Civil  Service  Commis¬ 
sion,  the  Director  of  EEO  shall  furnish 
the  Investigator  with  written  authoriza¬ 
tion  to:  (1)  Investigate  all  aspects  of 
complaints  of  discrimination,  (11)  re¬ 
quire  all  employees  of  the  Department  to 
cooperate  with  him/her  in  the  conduct 
of  the  investigation,  and  (ill)  require  em¬ 
ployees  of  the  Department  having  any 
knowledge  of  the  matter  complained  of 
to  furnish  testimony  tmder  oath  or  af¬ 
firmation  without  a  pledge  of  confidence. 

(6)  Hie  Inspector  General  shall  sub¬ 
mit  to  the  Director  of  EEO  the  results  of 
the  investigation  as  well  as  the  investi¬ 
gative  file,  which  shall  be  Included  in  the 
complaint  file. 

(7)  The  Director  of  EEO  shall  furnish 
the  appropriate  EEO  Officer,  and  the 
complainant  or  his/her  repres^tative  a 
copy  of  the  investigative  file. 

§  7.35  Adjustment  of  complaint. 

’The  EEO  Officer  shall  provide  an  op- 
portimity  for  adjustment  of  the  com- 
plcdnt  on  an  informal  basis  after  the 
complainant  has  reviewed  the  investiga¬ 
tive  file.  The  EEO  Officer  shall  convene 
a  meeting  of  the  complainant,  his  or  her 
representative,  and  appn^iiate  Depart¬ 
ment  officials  to  discuss  the  Investigative 
file. 

(a)  Adjustment  arrived  of.  If  an  ad¬ 
justment  of  the  complaint  is  arrived  at, 
the  terms  of  the  adjusment  shall  be  re¬ 
duced  to  writing  by  the  EEO  Officer, 
signed  by  him/her,  the  complainant,  and 
other  appropriate  persons,  and  made 
part  of  the  complaint  file.  The  EEO  Offi¬ 
cer  shall  furnish  a  copy  of  the  terms  to 
the  complainant  and  forward  the  c(Mn- 
plalnt  file  to  the  Director  of  EEO.  If  the 
Department  does  not  carry  out,  or  re¬ 
scinds,  any  action  specified  by  the  terms 
of  the  adjustment  for  any  reason  not 
attributable  to  acts  or  conduct  of  the 
complainant,  the  Department  shall,  upon 
the  complainant’s  written  request,  rein¬ 
state  the  complaint  for  further  process¬ 
ing  from  the  point  processing  ceased 
under  the  terms  of  the  adjustment. 

(b)  Adjustment  not  arrived  at.  If  an 
adjustment  of  the  complaint  is  not  ar¬ 
rived  at,  the  EEO  Officer  shall  notify  the 
complainant  in  writing  of  the  proposed 
dispositon  of  his/her  case.  The  proposed 
disposition  must  Include  a  finding  on  the 
issue  of  discrimination  and  must  be  one 
which  the  Department  is  willing  and  able 
to  carry  out.  ’The  notice  shall  advise  the 
complainant  of  his/her  right  to  a  hear¬ 
ing  with  subsequent  decision  by  the  Di¬ 
rector  of  EEO.  The  notice  also  shall  in¬ 
dicate  the  complainant’s  right  to  a  de¬ 
cision  without  a  hearing  if  he/she  so 
elects.  The  notice  shall  advise  the  com¬ 
plainant  that  he/she  has  15  calendar 
days  from  receipt  of  the  notice  to  inform 
the  EEO  Officer  in  writing  whether  or 
not  a  hearing  is  desired.  The  EEO  Officer 
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shall  make  a  copy  of  the  notice  a  part  of 
the  complaint  file. 

(1)  No  hearing  to  take  place.  Upon 
timely  notification  to  the  EEX>  Officer  by 
the  complainant  that  he/she  does  not 
desire  a  hearing,  or  upon  hls/lier  failure 
to  notify  the  EEO  Officer  of  his/her 
wishes  within  the  15  day  period,  the  EEO 
Officer  shall  forward  the  complaint  file 
to  the  Director  or  Deputy  Director  of 
EEO  for  decision  under  S  7.39. 

(2)  Hearing  to  take  place.  Upon  timely 
notification  in  writing  to  the  EEO  Offi¬ 
cer  by  the  complainant  that  he/she  de¬ 
sires  a  hearing,  the  EEO  Officer  shall 
take  the  steps  described  in  S  7.36. 

§  7.36  Hearing. 

(a)  Complaints  examiner.  The  hear¬ 
ing  shall  be  held  by  a  complaints  ex¬ 
aminer  who  must  be  an  employee  of  a 
Federal  agency  other  than  the  Depart¬ 
ment.  The  EEO  Officer  shall  request  the 
appropriate  local  office  of  the  Civil  Serv¬ 
ice  Commission  to  supply  the  name  of  a 
complaints  examiner  who  has  been  cer¬ 
tified  by  the  Commission  as  qualified  to 
conduct  a  hearing  imder  this  section. 

(b)  Arrangements  for  hearing.  The 
EEO  Officer  shall  transmit  the  complaint 
file  to  the  (XHnplaints  examiner  who  shall 
review  it  to  determine  whether  f’urther 
Investigation  is  needed  before  scheduling 
the  hearing.  The  complaint  file  shall  in¬ 
clude  all  the  dociunents  described  In 
S  7.40  vdiich  have  been  acquired  in  the 
processing  of  the  complaint.  When  the 
complaints  examiner  determines  that 
further  investigation  is  needed,  he/she 
Shan  remand  the  complaint  to  the  EEO 
Officer  for  further  investigation  or  ar¬ 
range  for  the  appearance  of  witnesses 
necessary  to  supply  the  needed  informa¬ 
tion  at  the  hearing.  The  requirements  of 
S  7.34  apply  to  any  further  Investigation 
by  the  Department  on  the  complaint. 
The  complaints  examiner  ^all  schedule 
the  hearing  for  a  convenient  time  and 
place. 

(c)  Prehearing  conference.  In  arrang¬ 
ing  for  the  hearing,  the  complaints  ex¬ 
aminer  at  his/her  discretion  may  ar¬ 
range  a  prehearing  conference  during 
which  he/she  shall  seek  to  clarify  the 
Issues,  accept  stipulations  of  facts  to 
which  the  Interested  parties  may  agree, 
establish  a  schedule  for  the  hearing,  and 
explain  his/her  role  In  the  hearing. 

(d)  Conduct  of  hearing.  (1)  Attend¬ 
ance  at  the  hearing  shall  be  limited  to 
persons  determined  by  the  complaints 
examiner  to  have  a  direct  connection 
with  the  complaint;  (2)  the  complaints 
examiner  shall  conduct  the  hearing  so 
as  to  bring  out  pertinent  facts.  Including 
the  production  of  pertinent  documents. 
Rules  of  evidence  shall  not  be  applied 
strictly,  but  the  complaints  examiner 
shall  exclude  Irrelevant  or  unduly  repe¬ 
titious  evidence.  Information  having  a 
bearing  on  the  complaint  or  employment 
policy  or  practices  relevant  to  the  com¬ 
plaint  shall  be  received  In  evidence.  The 
complainant,  his/her  representative  and 
the  representatives  of  the  Department 
at  the  hearing  shall  be  given  the  oppor¬ 
tunity  to  cross-examine  witnesses  who 
appear  and  testify.  Testimony  shall  be 
under  oath  or  affirmation. 


(e)  Powers  of  complaints  examiner. 
In  addition  to  l^e  other  powers  vested 
In  the  complaints  examiner  by  the  De¬ 
partment  In  accordance  with  this  sub¬ 
part,  the  complaints  examiner  Is  au¬ 
thorized  to; 

(1)  Administer  oaths  or  affirmations; 

(2)  Regulate  the  course  of  the  hear¬ 
ing; 

(3)  Rule  on  offers  of  proof ; 

(4)  Limit  the  number  of  witnesses 
whose  testimony  would  be  unduly  repe¬ 
titious  ;  and 

(5)  Exclude  any  person  from  the 
hearing  for  contumacious  conduct  or 
misbehavior  that  obstructs  the  hearing. 

(f)  Witnesses  at  hearing.  The  com¬ 
plaints  examiner  shall  request  the  EEO 
Officer  to  make  available  as  a  witness 
at  the  hearing  an  employee  requested 
by  the  complainant  when  he/she  deter¬ 
mines  that  the  testimony  of  the  em¬ 
ployee  is  necessary.  The  complaints  ex¬ 
aminer  may  also  request  the  appearance 
of  an  employee  of  any  other  Federal 
agency  whose  testimony  he/she  deter¬ 
mines  is  necessary  to  furnish  informa¬ 
tion  pertinent  to  the  complaint  under 
consideration.  The  complaints  examiner 
shall  give  the  complainant  his/her  rea¬ 
sons  for  the  denial  of  a  request  for  the 
appearance  of  employees  as  witnesses 
and  shall  Insert  those  reasons  in  the 
record  of  the  hearing.  Employees  shall 
be  made  available  at  a  hearing  on  a 
complaint  when  so  requested  by  the 
complaints  examiner  and  it  is  adminis¬ 
tratively  practicable  to  comply  with  the 
request.  When  It  is  not  administratively 
practicable  to  comply  with  the  request 
for  a  witness,  the  EEO  Officer  shall  pro¬ 
vide  an  explanation  to  the  complaints 
examiner.  If  the  explanation  is  inade¬ 
quate,  the  complaints  examiner  shall  so 
advise  the  EEO  Officer  and  request  that 
the  employee  be  made  available  as  a 
witness  at  the  hearing.  If  the  explana¬ 
tion  is  adequate,  the  complaints  exam¬ 
iner  shall  Insert  It  In  the  record  of  the 
hearing,  provide  a  copy  to  the  com¬ 
plainant,  and  make  arrangements  to 
secure  testimony  from  the  employee 
through  a  written  interrogatory.  Em¬ 
ployees  shall  be  In  a  duty  status  during 
the  time  they  are  made  available  as 
witnesses.  Witnesses  shall  be  free  from 
restraint.  Interference,  coercion,  dis¬ 
crimination,  or  reprissil  in  presenting 
their  testimony  at  the  hearing  or  during 
the  Investigation. 

(g)  Record  of  hearing.  The  hearing 
shall  be  recc»:d^  and  transcribed  ver¬ 
batim.  An  documents  submitted  to,  and 
accepted  by,  the  complaints  examiner  at 
the  hearing  shall  be  made  a  part  of  the 
record  of  the  hearing.  If  ttie  Department 
submits  a  document  that  is  accepted,  it 
shall  ftumish  a  copy  of  the  docmnent  to 
the  complainant.  If  the  complainant 
submits  a  document  that  is  accepts,  he/ 
she  shall  make  the  docummt  available  to 
the  Department  representative  for  re¬ 
production. 

(h)  Findings,  ■  analysis,  and  recom¬ 
mendations.  The  ccmiplaints  examiner 
shall  transmit  to  the  IMrector  or  Deputy 
Director  of  EEO  the  complaint  file  (in¬ 
cluding  the  record  of  the  hearing),  to¬ 
gether  with  his/her  findings  and  analysis 


with  regard  to  the  matter  which  gave 
rise  to  the  complaint  and  the  general 
environment  out  of  which  the  complaint 
arose,  and  his/her  recommended  decision 
on  the  merits  of  the  complaint,  including 
recommended  r^edial  action  where  ap- 
prc^riate.  The  complaints  examiner  shall 
notify  the  complainant  of  the  date  on 
which  this  was  done.  In  addition,  the 
complaints  examiner  shall  transmit,  by 
separate  letter  to  the  Director  or  Deputy 
Director  of  EEO,  whatever  findings  and 
recommendations  he/she  considers  ap¬ 
propriate  with  respect  to  conditions  in 
the  Department  which  do  not  bear  di¬ 
rectly  on  the  matter  which  gave  rise  to 
the  complaint  or  which  bear  on  the  gen¬ 
eral  environment  out  of  which  the  com¬ 
plaint  arose. 

§  7..37  Relationship  to  other  Hill)  upp<‘l- 
late  procedures. 

When  an  employee  makes  a  written 
allegation  of  discrimination  on  grounds 
of  race,  color,  religion,  sex,  or  national 
origin  in  connection  with  an  action  that 
would  otherwise  be  processed  tmder  a 
grievance  or  other  system  of  the  Depart¬ 
ment,  the  allegation  of  discrimination 
shall  be  processed  under  this  part. 

§  7.38  .4voidance  of  delay. 

(a)  The  complaint  shall  be  resolved 
promptly.  To  this  end,  both  the  com¬ 
plainant  and  the  Department  shall  pro¬ 
ceed  with  the  complaint  without  undue 
delay  so  that  the  complaint  Is  resolved 
within  180  cal^dar  ^ys  after  it  was 
filed.  Including  time  spent  In  the  proc¬ 
essing  of  the  complaint  by  the  complaints 
examiner  imder  f  7.36. 

(b)  The  Director  of  EEO  may  cancel  a 
complaint  if  the  complainant  fails  to 
prosecute  the  complaint  without  undue 
delay.  However,  Instead  of  cancelling  for 
failure  to  prosecute,  the  complaint  may 
be  adjudicated  if  sufficient  information 
for  that  purpose  is  available. 

(c)  The  Director  of  EEO  shall  furnish 
the  Civil  Service  Commission  montlily 
reports  on  all  complaints  pending  within 
the  Department  in  a  form  specified  by 
the  Commission.  If  the  Director  of  EEO 
has  not  issued  a  final  decision,  and  has 
not  requested  the  Commission  to  supply 
a  complaints  examiner,  within  75  calen¬ 
dar  days  from  the  date  a  cmnplaint  was 
filed,  ^e  Commission  may  require  the 
Department  to  take  {^lecial  measures  to 
insure  prompt  processing  of  the  com¬ 
plaint  or  may  assume  responsibility  for 
processing  the  complaint,  including  sup¬ 
plying  an  Investigator  to  conduct  any 
necessary  investlgaUon  on  behalf  of  the 
Department.  When  the  Commission  sup¬ 
plies  an  Investigator,  the  Department 
shall  reimburse  the  Commission  for  all 
expenses  Incurred  in  connection  with  the 
Investigation  and  shall  notify  the  com¬ 
plainant  in  writing  of  the  proposed  dis¬ 
position  of  the  complaint  no  later  than 
15  calmdar  days  after  its  receipt  of  the 
Investigative  report. 

(d)  When  the  complaints  examiner 
Vms  submitted  a  recommended  decision 
finding  discrimination  and  the  Director 
of  EEO  has  not  Issued  a  final  decision 
within  180  calendar  days  after  the  date 
the  complahit  was  filed,  the  complaints 
examiner’s  recommended  dedslon  diall 
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become  a  final  decision  binding  on  the 
Depu^ent,  30  calendar  days  after  its 
submission  to  the  Director  of  EEO.  In 
such  event,  the  Director  of  EEO  shall 
notify  the  complainant  of  the  decision 
and  furnish  to  him/her  a  copy  of  the 
findings,  analysis,  and  recommended  de¬ 
cision  of  the  complaints  examiner  imder 
S  7.36(h)  and  a  copy  of  the  hearing  rec¬ 
ord  and  also  shsill  notify  him/her  in 
writing  of  his/her-right  of  appeal  to  the 
Commission  and  the  time  limits  appli¬ 
cable  thereto  and  of  his/her  right  to  file 
a  civil  action  as  described  in  §  7.101. 

§  7.39  Decision  by  Director  of  EEO. 

(a)  Following  consultation  with  the 
General  Counsel  and  the  Assistant  Secre¬ 
tary  for  Administration,  the  Director  of 
EEO  shall  make  the  decision  of  the  De¬ 
partment  on  a  complaint  based  on  infor¬ 
mation  in  the  complaint  file. 

(b)  The  decision  shall  be  in  writing 
and  shall  be  transmitted  by  letter  to  the 
complainant  and  his/her  representative, 
with  copies  to  the  head  of  the  organiza¬ 
tional  imit  in  which  the  complaint  arose; 
the  Assistant  Secretary  for  Administra¬ 
tion;  and  the  General  Counsel.  When 
there  has  been  a  hearing  on  the  com¬ 
plaint,  the  complainant  shall  be  fur- 
nMied  a  copy  of  the  findings,  analysis, 
and  recommended  decision  of  the  com¬ 
plaints  examiner  as  described  in  §  7.36 
(h) ,  as  well  as  a  copy  of  the  transcript 
of  the  oral  testimony  and  other  oral 
statements  at  the  hearing. 

(1)  When  there  has  been  a  hearing, 
the  decision  shall  adopt,  reject,  or  mod¬ 
ify  the  decision  recommended  by  the 
complaints  examiner.  When  the  decision 
Is  to  reject  or  modify  the  recommended 
decision  of  the  complaints  examiner,  the 
letter  transmitting  the  decision  shall  set 
forth  the  specific  reasons  in  detail  for  re¬ 
jection  or  modification. 

(2)  When  there  has  been  neither  an 
adjustment  as  described  in  §  7.35  nor  a 
hearing,  the  letter  transmitting  the  de¬ 
cision  shall  set  forth  the  findings,  anal¬ 
ysis,  and  decision  of  the  Director  of 
EEO. 

(c)  The  decision  shall  require  any  re¬ 
medial  action  authorized  by  law  deter¬ 
mined  to  be  necessary  or  desirable  to 
effect  the  resolution  of  the  issues  of  dis¬ 
crimination  and  to  promote  the  policy  of 
equal  opportunity,  whether  or  not  there 
Is  a  finding  of  discrimination.  In  such 
leases,  the  decision  shall  Include  any 
necessary  Instructions  to  the  head  of 
the  organizational  tmlt  concerned  and 
the  Assistant  Secretary  for  Administra¬ 
tion  as  to  the  specific  action  to  be  taken 
with  respect  to  each  individual  involved. 
When  discrimination  Is  found,  the  Di¬ 
rector  of  EEO  shall  require  remedial  ac¬ 
tion  to  be  taken  in  accordance  with 
§  7.90,  shall  review  the  matter  giving 
rise  to  the  complaint  to  determine 
whether  disciplinary  action  against  al¬ 
leged  discriminatory  officials  Is  appropri¬ 
ate,  and  shall  record  the  basis  for  the  de¬ 
cision  to  take,  or  not  to  take,  disciplinary 
action  but  this  decision  shall  not  be  in¬ 
cluded  in  the  complaint  file. 

(d)  The  decision  letter  shall  inform 
the  complainant  of  his/her  right  to  ap¬ 
peal  the  decision  of  the  Department  to 


the  Civil  Service  Commission,  of  his/her 
right  to  file  a  civil  action  in  accordance 
with  5  7.101,  and  of  the  time  limits  ap¬ 
plicable  thereto. 

(e)  An  employee,  other  than  a  com¬ 
plainant,  who  l^lieves  that  a  decision 
constitutes  an  inequity  to  him/her  has 
recourse  to  the  Department  grievance 
procedures,  and  if  applicable,  appeal  to 
the  Civil  Service  Commission. 

§  7.40  Complaint  file. 

The  Director  of  EEO  shall  establish 
and  maintain  a  complaint  file.  Except  as 
provided  in  §  7.39(c),  this  file  shall  con¬ 
tain  all  documents  pertinent  to  the  com¬ 
plaint.  The  complaint  file  shall  not  con¬ 
tain  any  document  that  has  not  been 
made  available  to  the  complainant  or  to 
his  designated  physician  under  §  294.401 
of  Title  5,  CPR.  The  complaint  file  shall 
include  copies  of : 

(a)  The  notice  of  the  EEO  Counselor 
to  the  aggrieved  person  under  S  7.26(e) ; 

(b)  The  written  report  of  the  EEO 
Counselor  under  §  7.26(g)  to  the  EEO 
Officer  on  whatever  precomplaint  coun¬ 
seling  efforts  were  made  with  regard  to 
the  complainant’s  case; 

(c)  The  complaint; 

(d)  The  investigative  file; 

(e)  If  the  complaint  is  withdrawn  by 
the  complainant,  a  written  statement  of 
the  complainant  or  his/her  representa¬ 
tive  to  that  effect: 

(f)  If  adjustment  of  the  complaint  is 
arrived  at  under  §  7.35,  the  written  rec¬ 
ord  of  the  terms  of  the  adjustment: 

(g)  If  no  adjustment  of  the  complaint 
is  arrived  at  under  §  7.35  a  copy  of  the 
letter  notifying  the  complainant  of  the 
proposed  disposition  of  the  complaint 
and  of  his/her  right  to  a  hearing; 

(h)  If  the  decision  is  made  under  §  7.35, 
a  cc^y  of  the  letter  to  the  complainant 
transmitting  that  decision; 

(i)  If  a  hearing  was  held,  the  record  of 
the  hearing,  together  with  l^e  complaints 
examiner’s  findings,  and  analysis,  and 
recommended  decision  on  the  merits  of 
the  complaint; 

(j)  If  the  decision  is  made  under  §  7.39, 
a  copy  of  the  decision  of  the  Department; 
and 

(k)  If  the  decision  is  made  imder  §  7.39, 
a  copy  of  the  letter  transmitting  the  deci¬ 
sion  of  the  Director  of  EEO. 

Appeal  to  the  Civil  Service 
Commission 

§  7.45  Entitlement. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  a  complainant  may 
appeal  to  the  Civil  Service  Commission 
the  decision  of  the  Department: 

(l)  To  reject  his/her  complaint,  or  a 
portion  thereof,  for  reasons  covered  by 
S  7.33; 

(2)  To  cancel  his/her  complaint  be¬ 
cause  of  the  complainant’s  failure  to 
prosecute  his/her  complaint:  or 

(3)  On  the  merits  of  the  complaint, 
under  S  7.35(b)  or  §  7.39,  but  the  decision 
does  not  resolve  the  complaint  to  the 
complainant’s  satisfaction. 

(b)  A  complainant  may  not  appeal  to 
the  Civil  Service  Commission  under  para¬ 
graph  (a)  of  this  section  when  the  issue 


of  discrimination  giving  rise  to  the  com¬ 
plaint  is  being  considered,  or  has  been 
considered,  in  connection  with  any  other 
appeal  by  the  complainant  to  the  Com¬ 
mission. 

§  7.46  Where  to  appeal. 

An  appeal  by  a  complainant  must  be 
filed  by  him/her  or  his/her  representa¬ 
tive  in  writing  either  personally  or  by 
mail,  with  the  Apr>eals  Review  Board, 
U.S.  Civil  Service  Commission,  Washing¬ 
ton,  D.C. 20415. 

§  7.47  Time  limit. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section, /h  complainant  may 
file  an  appeal  at  any  time  up  to  15  cal¬ 
endar  days  after  his/her  receipt  of  the 
letter  transmitting  the  decision  of  the 
Department. 

(b)  The  time  limit  stated  in  paragraph 
(a)  of  this  section  may  be  extended  in 
the  discretion  of  the  Appeals  Review 
Board  upon  a  showing  by  the  com¬ 
plainant  that  he/she  was  not  notified  of 
the  prescribed  time  limit  and  was  not 
otherwise  aware  of  it  or  that  circum¬ 
stances  beyond  his/her  control  prevented 
him/her  from  filing  an  appeal  within  the 
prescribed  time  limit. 

§  7.48  Appellate  procedures. 

The  Appeals  Review  Board  shall  review 
the  complaint  file  of  the  Department  and 
all  relevant  written  representations 
made  to  the  Board.  However,  there  is  no 
right  to  a  hearing  before  the  Board.  The 
Board  may  remand  a  complaint  to  the 
Department  for  further  investigation  or 
a  rehearing  if  the  Board  considers  that 
action  necessary,  or  have  additional  in¬ 
vestigation  conducted  by  Commission 
personnel.  The  provisions  of  this  subpart 
apply  to  any  further  investigation  or  re¬ 
hearing  resulting  from  a  remand  from 
the  Board.  The  Board  shall  issue  a  writ¬ 
ten  decision  setting  forth  its  reasons  for 
the  decision  and  shall  send  copies  thereof 
to  the  complainant,  his/her  designated 
representative,  and  the  Department’s  Di¬ 
rector  of  EEO.  When  corrective  action  is 
ordered,  the  Director  of  EiEO  shall  re¬ 
port  promptly  to  the  Board  that  the  cor¬ 
rective  action  has  been  taken.  The  deci¬ 
sion  of  the  Board  is  final,  but  shall  con¬ 
tain  a  notice  of  the  right  to  file  a  civil 
action  in  accordance  with  9  7.101. 

§  7.49  Review  by  the  Commissioners. 

(a)  The  Civil  Service  Commissioners 
may.  in  their  discretion,  reopen  and  re¬ 
consider  any  previous  decision  when  the 
party  requesting  reopening  submits  writ¬ 
ten  arguments  or  evidence  which  tends 
to  establish  that: 

(1)  New  and  material  evidence  is 
available  that  was  not  readily  available 
when  the  previous  decision  was  Issued. 

(2)  The  previous  decision  involves  an 
erroneous  interpretation  of  law  or  reg¬ 
ulations  or  misapplication  of  established 
policy;  or 

(3)  The  previous  decision  is  of  a  prece¬ 
dential  nature  involving  a  new  or  unre- 
vlewed  policy  consideration  that  may 
have  effects  beyond  the  actual  case  at 
hand,  or  is  otherwise  of  such  an  excep¬ 
tional  nature  as  to  merit  the  personal 
attention  of  the  Commissioners. 
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(b)  When  the  Department  gives  notice 
of  intent  to  request  reopening  within  the 
time  specified  in  the  decision  of  the 
Appeals  Review  Board  for  the  Depart¬ 
ment’s  report  of  corrective  action,  the 
Department  may  not  effect  the  correc¬ 
tive  action  recommended  by  the  Board 
except  as  provided  in  this  paragraph. 
When  the  Department  gives  notice  of  in¬ 
tent  to  request  reopening,  and  when  the 
appeal  involves  removal,  separation,  or 
suspension  continuing  beyond  the  date 
of  the  request  for  reopening,  and  when 
the  Board  decision  recommends  retro¬ 
active  restoration,  the  Department  shall 
comply  with  the  Board  decision  only  to 
the  extent  of  the  temporary  or  condi¬ 
tional  restoration  of  the  employee  to  duty 
status  in  the  position  recommended  by 
the  Board  pending  the  outcome  of  the 
Department’s  request  for  reopening.  The 
Department  shall  notify  the  Board  and 
tho  employee  in  writing  that  the  cor¬ 
rective  action  it  takes  is  temporary  or 
conditional  at  the  same  time  it  ^ves 
notice  of  Intent  to  request  reopening. 
When  the  Department  does  not  give 
notice  of  intent  to  request  reopening 
within  the  time  specified  in  the  Board 
decision  for  the  Department’s  report  of 
corrective  action,  or  when,  after  giving 
notice  of  intent  to  request  reopening,  the 
Department  does  not  file  a  request  for 
reopening  within  30  days  from  the  date 
of  the  Board  decision,  or  when  a  request 
to  reopen  is  denied,  the  Department  shall 
effect  the  corrective  action  recommended 
by  the  Board,  and  there  is  no  further 
right  by  the  Department  to  request  re¬ 
opening.  However,  service  under  the  tem- 
pbrary  or  conditional  restoration  pro¬ 
visions  of  this  paragraph  may  not  be 
credited  toward  the  completion  of  a 
probationary  or  trial  period,  eligibility 
for  r  within-grade  increase,  or  the  com¬ 
pletion  of  the  service  requirement  for 
career  tenure. 

§  7.50  Relationship  to  other  appeals. 

When  the  basis  of  the  complaint  of 
discrimination  because  of  race,  color,  re¬ 
ligion,  sex,  or  national  origin.  Involves 
an  action  which  is  otherwise  appealable 
to  the  Commission,  and  the  complainant 
having  been  informed  by  the  Department 
of  his/her  right  to  proceed  tmder  this 
subpart  elects  to  proceed  by  appeal  to 
the  Commission,  the  case,  including  the 
issue  of  discrimination,  will  be  proc¬ 
essed  under  the  regulations  appropriate 
to  that  appeal  when  the  comt^ainant 
makes  a  timely  appeal  to  the  Commission 
in  accordance  with  those  regulations. 

Reports  to  the  Commission 

§  7.60  Reports  to  the  Commission  on 
Complaints. 

’The  Director  of  EEO  shall  report  to 
the  Commission  information  concerning 
precomplaint  counseling  and  the  status 
p  '-id  disposition  of  complaints  under  this 
subpart  at  such  times  and  in  such  man¬ 
ner  as  the  Commission  prescribes. 


Third  Party  Allegations 

§  7.70  ’Third  party  allegations  of  dis- ' 

crimination. 

(a)  The  Department  will  also  accept 
from  organizations  or  other  third  parties 
general  allegations  of  discrimination  in 
personnel  matters  within  the  Depart¬ 
ment  which  are  unrelated  to  an  individ¬ 
ual  complaint  of  discrimination  subject 
to  S§7.25  through  7.40.  Precomplaint 
counseling  is  not  required. 

(b)  The  organization  or  third  party 
shall  state  the  allegation  with  sufficient 
specificity  so  that  the  Director  may  pro¬ 
vide  for  the  prompt  investigation  of  the 
allegation.  The  Director  of  EEO  may  re¬ 
quire  additional  specificity  as  necessary 
to  proceed  with  the  investigation  of  the 
allegation.  The  request  for  investigation 
shall  be  in  writing  to  the  Inspector  Gen¬ 
eral. 

(c)  The  Director  of  EEO  shall : 

(1)  Establidi  a  file  on  each  general  al¬ 
legation  and  this  file  shall  contain  cop¬ 
ies  of  all  material  used  in  making  the 
decision  on  the  allegation. 

(2)  Furnish  a  copy  of  the  general  alle¬ 
gation  file  to  the  party  submitting  the 
allegation  and  shall  make  It  available 
to  the  Commission  for  review  on  re¬ 
quest. 

(3)  Notify  the  party  submitting  the  al¬ 
legation  of  the  decision  of  the  Depart¬ 
ment,  including  any  corrective  action 
taken  on  the  general  allegations,  and 
shall  furnish  to  the  Commission  on  re¬ 
quest  a  copy  of  the  decision.  This  notice 
shall  inform  the  third  party  if  it  dis¬ 
agrees  with  the  decision  of  the  Depart¬ 
ment,  It  may,  within  30  days  after  re¬ 
ceipt  of  the  decision,  request  the  Com¬ 
mission  to  review  it.  The  request  shall 
be  in  writing  and  shall  set  forth  with 
particularity  the  basis  for  the  request. 

(d)  When  the  Commission  receives  a 
request  under  paragraph  (c)  (3)  of  this 
section  when  the  third  party  disagrees 
with  the  decision  of  the  Department,  the 
Commission  shall  make,  or  require  the 
Director  of  EEO  to  make,  any  additional 
Investigations  the  Commission  deems 
necessary.  'The  Commission  shall  issue  a 
decision  on  the  allegation  ordering  such 
corrective  action,  with  or  without  back 
pay,  as  it  deems  appropriate. 

Freedom  From  Reprisal  or 
Interference 

§  7.80  Freedom  from  reprisal. 

Complainants,  their  representatives, 
and  witnesses  shall  be  free  from  re¬ 
straint,  interference,  coercion,  discrimi¬ 
nation,  or  reprisal  at  any  stage  in  the 
presentation  and  processing  of  a  com¬ 
plaint,  including  the  counseling  stage 
under  this  part. 

§  7.81  Review  of  allegations  of  reprisal. 

(a)  Choice  of  review  procedures.  A 
complainant,  his/her  representative,  or 
a  witness  who  alleges  restraint,  inter¬ 
ference,  coercion,  discrimination,  or  re¬ 


prisal  in  connection  with  the  presenta¬ 
tion  of  a  complaint  under  this  subpart, 
may,  if  an  employee  or  applicant,  have 
the  allegation  reviewed  as  an  individual 
complaint  of  discrimination  subject  to 
§§  7.25  through  7.40  or  as  a  charge  sub¬ 
ject  to  paragraph  (b)  of  this  section. 

(b)  Procedure  for  review  of  charges. 

(1)  An  employee  or  applicant  may  file  a 
charge  of  restraint,  interference,  coer¬ 
cion,  discrimination,  or  reprisal,  in  con¬ 
nection  with  the  presentation  of  a  com¬ 
plaint  with  an  appropriate  agency  offi¬ 
cial  as  defined  In  §  7.31  within  15  calen¬ 
dar  days  of  the  date  of  the  alleged  occur¬ 
rence.  The  charge  shall  be  in  writing  and 
shall  contain  all  pertinent  facts.  Except 
as  provided  in  paragraph  (b)  (2)  of  this 
section,  the  Department  shall  under¬ 
take  an  appropriate  inquiry  into  such  a 
charge  and  ohall  forward  to  the  Com¬ 
mission  within  15  calendar  days  of  the 
date  of  its  receipt  a  copy  of  the  charge 
and  report  of  action  taken.  ’The  Director 
of  EEO  shall  provide  the  charging  party 
with  a  copy  of  the  report  of  action  taken. 
When  the  Department  has  not  completed 
an  appropriate  inquiry  15  calendar  days 
after  receipt  of  such  a  charge,  the  chai’g- 
ing  party  may  submit  a  written  state¬ 
ment  with  all  pertinent  facts  to  the  Com¬ 
mission,  and  the  Commission  shall  re¬ 
quire  the  Director  of  EEO  to  take  what¬ 
ever  action  k  appropriate. 

(2)  When  a  complainant,  after  com¬ 
pletion  of  the  investigation  of  his/her 
complaint  under  §  7.34  requests  a  heai'ing 
and  in  connection  with  that  complaint 
alleges  restraint,  interference,  coercion, 
discrimination,  or  reprisal,  the  com¬ 
plaints  examiner  assigned  to  hold  the 
hearing  shall  consider  the  allegation  as 
an  issue  in  the  complaint  at  hand  or 
refer  the  matter  to  the  agency  for  further 
processing  under  the  procedure  chosen 
by  the  complainant  pursuant  to  para¬ 
graph  (a)  of  this  section. 

Remedial  Actions 
§  7.90  Remedial  actions. 

(a)  Remedial  action  involving  an  ap¬ 
plicant.  (1)  When  the  Director  of  EEO,  or 
the  Commission,  finds  that  an  applicant 
for  employment  has  been  discriminated 
against  and  except  for  that  discrimina¬ 
tion  would  have  been  hired,  the  Depart¬ 
ment  shall  offer  the  applicant  employ¬ 
ment  of  the  type  and  grade  denied  him  ' 
her. 

(i)  ’The  offer  shall  be  made  in  writing. 
The  individual  shall  be  advised  that 
he/she  has  15  calendar  days  from  re¬ 
ceipt  of  the  offer  within  which  to  ac¬ 
cept  or  decline  the  offer.  He/she  should 
also  be  advised  that  failure  to  notify  the 
Department  of  his/her  decision  within 
the  15  day  period  will  be  considered  a 
declination  of  the  offer,  unless  he/she 
can  show  that  circumstances  beyond 
his/her  control  prevented  him/her  from 
responding  within  the  time  limit. 

(ii)  If  the  offer  is  accepted,  appoint¬ 
ment  shall  be  retroactive  to  the  date  the 
applicant  would  have  been  hired,  sub- 
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ject  to  the  limitation  in  paragraph  (a) 

(4)  of  this  section.  Back  pay,  computed 
in  the  same  manner  prescribed  in  §  500.- 
804  of  Civil  Service  Commission  regula¬ 
tions,  shall  be  award^  from  the  begin¬ 
ning  of  the  retroactive  period,  subject 
to  the  same  limitation,  until  the  date  the 
individual  actually  enters  on  duty.  The 
individual  shall  be  deemed  to  have  per¬ 
formed  service  for  the  Department  dur¬ 
ing  this  period  of  retroactivity  for  all 
purposes  except  for  meeting  service  re¬ 
quirements  for  completion  of  a  proba¬ 
tionary  or  trial  period  that  is  required. 

(hi)  If  the  offer  is  dechned,  the  De¬ 
partment  shall  award  the  individual  a 
sum  equal  to  the  back  pay  he/she  would 
have  received,  computed  in  the  same 
manner  prescribed  by  §  550.804  of  Civil 
Service  Commission  regulations,  from 
the  date  he  would  have  been  appointed 
until  the  date  the  offer  was  made,  sub¬ 
ject  to  the  limitation  of  paragraph  (a) 
(4)  of  this  section.  The  Department  shall 
inform  the  applicant,  in  its  offer,  of  his/ 
her  right  to  this  award  in  the  event  he/ 
she  declines  the  offer. 

(2)  When  the  Director  of  EEO,  or  the 
Commission,  finds  that  discrimination 
existed  at  the  time  the  applicant  was 
considered  for  employment  but  does  not 
find  that  the  individual  is  the  one  who 
would  have  been  hired  except  for  dis¬ 
crimination,  the  Department  shall  con¬ 
sider  the  individual  for  any  existing 
vacancy  of  the  type  and  grade  for  which 
he/ she  had  been  considered  initially  and 
for  which  he/she  is  qualified  before  con¬ 
sideration  is  given  to  other  candidates. 
If  the  individual  is  not  selected,  the  De¬ 
partment  shall  record  the  reason  for 
nonselection.  If  no  vacancy  exists,  the 
Department  shaU  give  him/her  this  pri¬ 
ority  consideration  for  the  next  vacancy 
for  which  he/she  is  qualified.  This  pri¬ 
ority  shall  take  precedence  over  priori¬ 
ties  provided  under  other  regulations  in 
Title  5  CFR,  Chapter  1 — Civil  Service 
Commission. 

(3)  This  section  shall  be  cited  as  the 
authority  under  which  the  above- 
described  appointments  or  awards  of 
back  pay  shall  be  made. 

(4)  A  period  of  retroactivity  or  a  pe¬ 
riod  for  which  back  pay  is  awarded 
under  this  paragraph  may  not  extend 
from  a  date  earlier  than  two  years  prior 
to  the  date  on  which  the  complaint  was 
initially  filed  by  the  applicant.  If  a 
finding  of  discrimination  was  not  based 
on  a  complaint,  the  period  of  retroactiv¬ 
ity  or  period  for  which  back  pay  is 
awarded  under  this  paragraph  may  not 
extend  earlier  than  two  years  prior  to 
the  date  the  finding  of  discrimination 
w'as  recorded. 

(b)  Remedial  action  involving  an  em¬ 
ployee.  When  the  Director  of  EEO,  or 
the  Commission,  finds  that  an  employee 
of  the  Department  was  discriminated 
against  and  as  a  result  of  that  discrimi¬ 
nation  was  denied  an  employee  benefit, 
or  an  administrative  decision  adverse  to 
him  was  made,  the  Director  of  EIEO  shall 
take  remedial  actions  which  shall  in¬ 
clude  one  or  more  of  the  following,  but 
need  not  be  limited  to  these  actions: 


(1)  Retroactive  promotion,  with  back 
pay  computed  in  the  same  manner  pre¬ 
scribed  in  §  550.804  of  Civil  Service 
Commission  regulations,  when  the  record 
clearly  shows  that  but  for  the  discrimi¬ 
nation  the  employee  would  have  been 
promoted  or  would  have  been  employed 
at  a  higher  grade,  except  that  the  back 
pay  liabiUty  may  not  accrue  from  a  date 
earlier  than  two  years  prior  to  the  date 
the  discrimination  complaint  was  filed, 
but  in  any  event,  not  to  exceed  the  date 
he/she  would  have  been  promoted.  If 
a  finding  of  discrimination  was  not  based 
on  a  complaint,  the  back  pay  liability 
may  not  accrue  from  a  date  earlier  than 
2  years  prior  to  the  date  the  finding  of 
discrimination  was  recorded,  but,  in  any 
event,  not  to  exceed  the  date  he/she 
would  have  been  promoted. 

(2)  Consideration  for  promotion  to  a 
position  for  which  he/she  is  qualified  be¬ 
fore  consideration  is  given  to  other  can¬ 
didates  when  the  record  shows  that 
discrimination  existed  at  the  time  selec¬ 
tion  for  promotion  was  made  but  it  is 
not  clear  that  except  for  the  discrimina¬ 
tion  the  employee  would  have  been  pro¬ 
moted.  If  the  individual  is  not  selected, 
the  Department  shall  record  the  reasons 
for  nonselection.  This  priority  considera¬ 
tion  shall  take  precedence  over  priorities 
under  other  regulations  in  Title  5  CFR, 
Chapter  1 — Civil  Service  Commission. 

(3)  Cancellation  of  an  unwarranted 
personnel  action  and  restoration  of  the 
employee. 

(4)  Expunction  from  the  Depart¬ 
ment’s  records  of  any  reference  to  or  any 
record  of  an  unwarranted  disciplinary 
action  that  is  not  a  personnel  action. 

(5)  Full  opportimity  to  participate  in 
the  employee  benefit  denied  him/her 
(e.g.,  training,  preferential  work  assign¬ 
ments,  overtime  scheduling) . 

Right  To  File  a  Civil  Action 
§  7.100  Statutory  right. 

An  employee  or  applicant  is  authorized 
by  section  717(c)  of  the  Civil  Rights  Act 
of  1964,  as  amended,  84  Stat.  112,  to 
file  a  civil  action  in  an  appropriate  U.S. 
District  Court: 

(a)  Within  thirty  (30)  calendar  days 
of  his/her  receipt  of  notice  of  final 
action  taken  by  the  Department  on  a 
complaint; 

(b)  After  one  hundred-eighty  (180) 
calendar  days  from  the  date  of  filing  a 
complaint  with  the  Department  if  there 
has  been  no  decision; 

(c)  Within  thirty  (30)  calendar  days 
of  his/her  receipt  of  notice  of  final  ac¬ 
tion  taken  by  the  Commission  on  his/ 
her  complaint;  or 

(d)  After  one  hundred-eighty  (180) 
calendar  days  from  the  date  of  filing  an 
appeal  with  the  Commission  If  there  has 
been  no  Commission  decision. 

§  7.101  Notice  of  right. 

The  Director  of  EEO  shall  notify  an 
employee  or  applicant  of  his/her  right 
to  file  a  civil  action,  and  of  the  30  day 
time  limit  for  filing.  In  any  final  action 


on  a  complaint  under  §§  7.33,  7.38,  or 
7.39. 

§  7.102  Effect  on  administrative  proc¬ 
essing. 

The  filing  of  a  civil  action  by  an  em- 
polyee  or  applicant  does  not  terminate 
Department  processing  of  a  complaint  or 
Cranmission  processing  of  an  appeal  un¬ 
der  this  subpart. 

2.  A  new  subpart  B  is  added  to  24  CFR 
Part  7. 

.  Subpart  B — Nondiscrimination  on  Account  of 
Age 

General  Provisions 

Sec. 

7.201  Purpose  and  applicability. 

7.202  General  policy. 

Complaints  Processing 

7.211  General. 

7.212  Coverage. 

7.213  Effect  on  administrative  processing. 

7.214  Exclusions. 

7.221  Appeal  to  the  Civil  Service  Commis¬ 
sion. 

Authority:  Sec.  7(d),  79  Stat.  670,  42 
U.S.C.  3535(d) ;  Section  29(a) ,  Pub.  L.  93-259, 
29  U.S.C.  633a. 

Subpart  B — Nondiscrimination  on  Account 
of  Age 

General  Provisions 
§  7.201  Purpose  and  applicability. 

(a)  This  subpart  sets  forth  the  policy 
under  which  the  Department  of  Housing 
and  Urban  Development  has  established 
a  continuing  program  to  assure  nondis¬ 
crimination  on  account  of  age  and  the 
regulations  under  which  the  Department 
will  process  complaints  of  discrimination 
on  account  of  age. 

(b)  This  subpart  applies  only  to  em¬ 
ployees  and  applicants  who  are  at  least 
40  years  of  age  and  less  than  65  years 
of  age. 

(c)  Exceptions.  Reasonable  exceptions 
to  the  provisions  of  this  subpart  may  be 
established  by  the  Civil  Service  Commis¬ 
sion  for  each  position  for  which  the  Civil 
Service  Commission  establishes  a  maxi¬ 
mum  age  requirement  on  the  basis  of  a 
determination  that  age  is  a  bona  fide 
occupational  qualification  necessary  to 
the  performance  of  the  duties  of  the 
position. 

§  7.202  General  policy. 

It  is  the  policy  of  the  Department  of 
Housing  and  Urban  Development  to  pro¬ 
hibit  discrimination  in  employment  on 
account  of  age,  and  to  assure  that  all 
personnel  actions  affecting  employees 
and  applicants  for  employment  are  free 
from  discrimination  on  account  of  age. 

Complaint  Processing 
§  7.211  General. 

These  regulations  provide  for  the  ac¬ 
ceptance  and  processing  of  complaints 
of  discrimination  on  account  of  age  and, 
subject  to  §7.214,  comply  with  the  prin¬ 
ciples  and  requirements  in  §§  7.25 
through  7.40,  7.60,  and  7.80  through  7.90 
of  subpart  A. 
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§  7.212  Coverage. 

(a)  Any  aggrieved  employee  or  ap¬ 
plicant  for  employment  who  believes  that 
he  or  she  has  been  discriminated  against 
on  accoimt  of  age,  who  was  at  least  40 
years  of  age  but  less  than  65  years  of  age 
at  the  time  of  the  action  complained  of, 
and  who  has  observed  the  provisions  of 
§  7.25  may  file  a  complaint  If  the  mat¬ 
ter  of  discrimination  was  not  resolved 
to  his  or  her  satisfaction. 

(b)  A  complaint  may  also  be  filed  by 
an  organization  for  the  person  with  his 
or  her  consent. 
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S  7.213  Effect  on  administrative  proc¬ 
essing. 

The  filing  of  a  civil  actl(Hi  by  an  on- 
ployee  or  applicant  does  not  terminate 
Department  processing  of  a  complaint 
or  Civil  Service  C(»nmls6lon  processing 
of  an  appeal  imder  this  subpart. 

§  7.214  Exclusions. 

SecUons  7.70,  7.100,  and  7.101  shall 
not  apply  to  processing  of  discrimination 
complaints  on  account  of  age. 


§  7.221  Appeal  to  the  Civil  Service  Com¬ 
mission. 

Except  for  the  requirement  hi  §  7.48 
that  the  decision  of  the  Appeals  Review 
Board  contain  a  notice  of  the  right  to 
file  a  civil  action  in  accordance  with 
S  7.101,  §S  7.45  through  7.50  of  subpart  A 
shall  apply  to  this  subpart. 

Issued  at  Washington,  D.C.,  November 
17, 1975. 

Carla  A.  Hills, 
Secretary  of  Housing 
and  Urban  Development. 

IFR  Doc.76-31622  FUed  11-21-76:8:46  am] 
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